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Current Vopics. 


N the settlement of the future policy of the 
United States with reference to the ter- 
ritory subjugated or conquered during the 
pending war with Spain, the lawyers of this 
country are surely destined to play a leading 
part. The reason for this is not far to seek. 
as the New York Even- 
that 
ordinary 


It is perfectly true, 
ing Post remarked in a recent editorial, 
“better fitted 

the 
government 


lawyers are than 
fundamental 
and of 
incumbent 
upon as a duty, to 
the the that wisdom. 


Public opinion is not yet formed on the ques- 


citizens to appreciate 


principles of free 


human liberty, and it is 


them, patriotic give 


country benefit of 


tion of a colonial policy; it needs first to be 
informed.” Recently several nocable utter- 
ances have been made by prominent mem- 
bers of the profession, including former 
Attorney-General Judson Harmon, of Ohio, 
and Justice Brewer, of the United States Su- 
preme Court. The former, in the course of 
an address as president of the State Bar 
Association of Ohio, delivered before that 
body on July 12th last, took occasion to say 
‘imperial 


about which we are reading a great 


something on the subject of an 
policy,” 
deal in the secular press these days. Judge 
Harmon defined this imperial policy to be 
“to get dominion over strange peoples for 
the mere purpose of governing them, not ad- 
mitting them as equals in our family of 
States, stretching into permanency for that 


Vor. 58 #£xNo.« 5. 





purpose a power meant to be temporary and 
occasional only, and for that reason left un- 
“We 


‘under our system govern any people with- 


restricted.” cannot,” he declared, 
The reac- 
* 2 An 


imperial policy will surely lead some day to 


out letting them help govern us. 
tion would be swift and sure. 
anemperor. * * * The British properly 
to the title of the 
When his office outgrows the de- 


added ‘ Empress of India’ 
queen. 
scriptive name given him by the Constitu- 
tion, what shall we call the president of the 
United States America?” * * * A 
moment’s thought will show that our form of 


of 


government was intended, and is adapted, 
for the discharge of its simple and limited 
ordinary functions at home, with the support 
and under the eye of a people friendly to it, 
Set it to work 
under conditions just the reverse, 
all the 


free institutions.” 


and bound to it by every tie. 
and we 
both invite and multiply hazards 
which have always beset 
These are wise words, and well calculated to 
provoke thought on the part of every lover 
of his country. Still it may be asked, and, 
indeed, is being asked, “ What are we to do 
the 


Judge Harmon says no obligation, legal or 


with countries we take?” In reply, 
moral, prevents our leaving such countries 
as we found them, or giving the people con- 
trol of their own affairs, if we think best. Ti 
we must provide fuel for our ships we need 
coal bins, not provinces or colonies. These 
we can hold as property, and we need not 
broaden them into dominions. If they must 
so that 


fight our way to and from them, let us keep 


be guarded and _ fortified, we may 
them as England does Gibraltar. 

It is notable that the opinion of Justice 
Brewer is substantially in accord with that 
Judge Harmon. Conceding that if we 
overthrow existing governments we must set 
up others in their places —for no nation, 
even in the name of humanity, 
justified in letting loose anarchy — it is our 
duty to withdraw and let the people of these 
colonies work out their own salvation. If 
we annex the Spanish islands, says Justice 
the inhabitants by 

rules the subject 


would be 


Brewer, we must rule 


force, just as England 
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races; and while her government may be 
wise and beneficent, it is nevertheless arbi- 
trary and despotic ; it is not self-government, 
and our own country has hitherto consisted 
While we 
are unquestionably able to maintain order in 


of self-governing communities. 


these colonies by force of arms, we cannot 
govern after this fashion and maintain the 
principles of the Declaration of Independ- 
ence at the same time. Justice Brewer also 
clearly recognizes the danger of having a 
large army and a large navy, for, he says, 
“It is human nature for an army officer and 
a navy officer to want promotion, and if it 
does not come rapidly enough he wants a 
As to the Monroe 
doctrine, he declares it cannot 


war to bring it about.” 
survive the 
acquisition of the Philippine Islands by this 
country ; for if we assume the right to seize 
territory in Asia, we cannot maintain that 
European powers have no right to take ter- 
ritory in America. 


Paternal legislation has received a setback 
in the State of Ohio. 
the Second Circuit, Clark county, held, last 


The Cireuit Court of 
month, in error to the Common Pleas of 
Clark county, in Yeazell v. State, that the act 
of March 1, 1894, providing that in the pur 
chase of wheat from the producer no other 
measure but the half-bushel shall be used, is 
unconstitutional. Granting that the act was 
properly passed for the purpose of prevent- 
ing an imposition or fraud in the purchase of 
grain, it could not be denied that the act was 
made to protect the producer of wheat to the 
exclusion of all other dealers in wheat, and 
the court was obliged to answer the question 
what distinction there was applicable to the 
producer of wheat that does not apply to any 
other person who deals in wheat. In reply 
to this it was contended by the defendant in 
error that the other persons who deal in 
wheat are the millers or shippers, who have 
a peculiar business knowledge with reference 
to wheat and the value of wheat, which ex- 
empts them from the necessity of the protec- 
tion of the law in this regard. The court 
showed, however, that millers and shippers, 


other than producers, are not the only per- 





sons who buy wheat, and it could not deny 
to any citizen in the State the right to buy 
There 


fore, if he had the right to do so, and it was 


and sell wheat whenever he saw fit. 


necessary to protect him when he sold it 
from fraud and imposition, whether he was a 
producer of wheat or not, he was entitled to 
the same protection that was extended by 


law to the producer. Then the court added: 


“There is no reason why the farmer should be 
granted express legislation and tutelage, or why 
he should be made a ward of the State, or pro 
tected in his dealings as an infant, or as a married 
woman was at one time. It is a reflectron upon 
his intelligence and business capacity to select 
him out of the community and say that his weak 
ness is such that the law will throw around him 
protection which will prevent imposition when he 
wants to sell a bushel of wheat. It could not give 
that protection to a merchant to protect his goods, 
or the miller to protect his wheat when the farmer 


We think 


the law in its terms is unequal; that it does 


wants to buy it from the miller for seed. 
that 
not apply uniformly to all the citizens in the State, 
and there is no reason or sense in the classification 
the that it is 
the producer of 


makes; 
that 


which statute not proper 


classification to say wheat 
alone shall be protected in the purchase of wheat, 
and for that reason we think the law is unconsti- 
tutional. It may be that a close analysis of this 
question would disclose that the law has infringed 
upon rights in other respects, but we hold that the 
this defendant was indicted and 


law under which 


convicted is unconstitutional. It is not the law of 
the land, and the conviction therefore is against 
the law of the land. 

“The judgment of the court below will be re 
versed, and the demurrer to the indictment will be 
sustained, and the defendant will be discharged.” 

Plaintiff in error cited: 

Sec. 1, Bill of Rights; sec. 2, part iv, Con. U. S.; 
14th Amend. Con. U. S.; Richie v. 
io N. E. 455; Marsh v. Postman, 35 Weekly Law 
Bulletin, 237; Coal Co. v. Rosser, 53 Ohio St. 12; 
Tingle, 55 Ohio St. 442; 
. Gilmore, 8 Cir. Court 
Rep Young v. Lion Hdw. Co., 55 Ohio St. 
123; Mansfield, 14 Cir. Ct. 592; Sipe v 
Murphy, 49 Ohio St. 537; Re Grice, 79 Fed. Rep 
628; Hoefling v. San Antonio, 20 S. W. 85; State 
v. Florer, 31 N. E. 395; Gulf Co. v. Ellis, 165 U.S 
Middletown v. Middletown, 35 Alt. 1065; 
Cooley Consti-Lim., 5th ed., 391; Low v. Printing 
Co., 59 N. W. 346-362; Plymouth v. Schulthers, 
35 N. E., 14 Parte Kudack, 85 Cal. 274; 24 Pac. 
737: U. S. v. Morris, 14 Pet. 464; Lup v. Ry. Co., 
25 S. W. 75; Millett v. People, 7 N. E. 635; Re 
Yot Sang, 75 Fed. Rep. 985; Tacoma v. Kreech, 


oc. .F People, 


Palmer & Crawford v. 
Wh. Bridge & T. Ry. 
038; 


Co. v 


Flatau v. 


154; 
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46 Pac. Rep. 256; Ho Ah Know, 12 Fed. Cases, 
256; State v. Loomis, 115 Mo. 327, 22 S. W. 350; 
Stickney on State Control of Trade & Commerce, 
152, and Equal Rights of Buyer and Seller, 144- 
145. 

Defendant in error cited: 

3 A. & E. Ency. 689, 695, 697; State v. Nelson, 
32 Ohio St. 97; 20th Lowa, 338; 16 Nev. 432; 35 
Cal. 198; 16 Wis. 398; 29 A. & E. Ency. 50-56; 
Rex v. Arnold, 5 T. R. 353; Eaton v. Kegan, 113 
Mass. 434; Wheeler v. Russel, 7 Mass. 253; Peel 
Splint Coal Co. v. State W. Va., 17 L. R. A. 385; 
Weller v. State, 53 Ohio St. 90; Revised Statutes, 
secs. 7067-707 1—7069-5, 4442. 


One of the strongholds of ancient preju- 
dice in England shows unmistakable signs oi 
capitulation. Although the house of com- 
mons has on numerous occasions passed bills 
abolishing the law which forbids the mar- 
riage of a man with his deceased wife's sister, 
the house of lords has each time refused to 
concur in the proposed legislation. Re- 
cently, however, the house of lords, by the 
129 to 46, passed the 
second reading of a bill making marriage 


significant vote of 


with a deceased wife’s sister, lawfully con- 
tracted in any of the colonies, valid in the 
United Kingdom. The Prince of Wales and 
many other noted princes and peers voted i 
favor of the bill, while the archbishops and 
bishops opposed it, as heretofore. Popular 
opinion being evidently in favor of the entire 
repeal of the absurd law referred to, it is 
entirely within the bounds of probability that 
before long the last obstacle to marriage 
alliances of this character will have been re- 
moved. It has been truly said, and we be- 
lieve never successfully denied, that no argu- 
ment — religious, social or physiological — 
can be rationally urged to prohibit an alli- 
ance which is often, especially where there 
are children of the first marriage, not only 
natural, but desirable from every point of 
view. 


We are indebted to the Hon. John L. 
Scott, of Frankfort, Ky., for a copy of the 
opinion of the Court of Appeals of Kentucky, 
published in full 
known as the “ Whitley County Gerry- 
mander Case.” 


in this issue, in what is 
It involves a most interest- 
ing constitutional question, and is besides 





— — = 





notable because it emphasizes the important 
fact that the highest court in Kentucky is 
unswayed by political clamor or pressure. 
There was no dissenting opinion, although it 
is believed that the effect of the decision de- 
claring the act of March 14, 1898, unconsti- 
tutional, and restoring Whitley county to the 
Third Appellate District, will be the election 
of another Republican judge of the Court of 
\ppeals in November, making the court 
thereafter stand four Republican judges and 
three Democrats, instead of four Democrats 
and three Republicans, as it now stands. 
\lthough the court that rendered this opin- 
ion had a majority of Democrats, it did the 
fair thing — ignored politics altogether, and 
declared the Gerrymander Act null and void 
under 
similar circumstances, is not so rare as to call 


without any dissent. Such action, 
for particular commendatory comment, but 
it is none the less gratifying. 

— - 


Hotes of Cases. 


statute law of 


Texas provides that there shall be exempt from 


Exemptions — Bicycles. — The 


execution, to a person not a constituent of a fam- 
ily, among other things, * all tools, apparatus and 
books belonging to any trade or profession.” In 
Smith v. Horton, decided by the Court of Civil 
\ppeals of Texas, in April, 1898 (46 S. W. R. 4or1), 
it was held that a bicycle is not a “tool or ap- 
paratus ” belonging to the profession of an archi- 
tect, and was not exempt. 

The court said: 

Appellant, in his petition, alleged: (1) That he is 
a single man, not the head of a family, and that he 
did not own at the time of the levy, or during the 
time he possessed the bicycle, a horse, and that 
he purchased and used the said bicycle in the place 
and stead of a horse; that it was exempt under the 
laws of the State, and that he claims the exemp- 
tion. (2) That he is engaged in the trade or pro- 
fession of an architect and building superintend- 
ent; that in order to most expediently, effectively, 
adequately, satisfactorily and profitably conduct 
and prosecute his trade or profession, it was neces- 
sary to have some means of rapid locomotion from 
place to place where buildings were being erected 
over which he had superintendence, and to return 
to his office, and attend to his duties as an archi- 
tect, and that for the purpose of said rapid locomo- 
tion appellant bought a bicycle, which is a simple 
road instrument or machine, and used and was 
using it for that purpose, up to the time of the 
levy, in the prosecution of his trade or profession 
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of architect and building superintendent, and that 
to be deprived of his bicycle placed him at a dis- 
advantage in the pursuit of his occupation, and 
deprived him of a cheap and expeditious means of 
rapid locomotion, which is necessary, and almost 
indispensable, for the proper and successful pur- 
suit of his business. The appellant therefore al- 
leged that for his trade or profession as an architect 
and building superintendent his bicycle was neces- 
sary, and almost indispensable, for the proper and 
successful pursuit of his trade or profession, and 
is an instrument, machine, tool or apparatus be- 
longing to his trade or profession, and is exempt 
under the laws of the State from forced sale, and 
that he claims said exemption. Our statute re- 
serves, to persons who are not constituents of a 
family, property “* exempt from attachment, execu- 
tion and every other forced sale,” 
among other things, “all tools, apparatus and 
books belonging to any trade or profession,” and 
“one horse, saddle and bridle”” (Rev. St., 1895, 
art. 2397). In construing exemption statutes, the 
courts of our State, as well as those of other juris- 


species of 


dictions, have been exceedingly liberal, and in 
many instances have been possibly more liberal 
than the wording of the statute would seem to 
justify. The allegations of the petition show that 
a bicycle is a vehicle used for purposes of locomo- 
tion; and stress is laid upon the further allegation 
that it is necessary, in conducting plaintiff's busi- 
ness, for him to move from point to point with 
rapidity, and that he uses a bicycle for that pur- 
pose. Taking this as true, does it follow that a 
bicycle is a “tool” or “ apparatus” that belongs 
to the “trade” or “* profession” of “ an architect 
and building superintendent?" It may be, and 
doubtless is, quite a useful and convenient mode of 
locomotion; but being such does not constitute it 
a“ tool” or “ apparatus’ belonging to that trade 
or profession. If it could be so held, then by the 
force of the same logic a bicycle could be held to 
belong to every known trade and profession where 
means for locomotion is useful and convenient in 


that trade or profession. Being useful and con- 


venient is not the criterion by which the exemption 


of property is determined. While the statute does 
not enumerate what belongs to any particular trade 
or profession, but leaves it for judicial determina- 
tion, still it is definite enough to include only such 
tools and apparatus as properly belong thereto, 
and are essential to the conducting of the business. 
For instance, the printing press, type, cases, etc., 
are tools belonging to, and are exempt to, the 
printer; the awl, last, etc., to the shoemaker; the 
forge, anvil, tongs, hammers, etc., to the black 
smith; the saw, hammer, plane, chisel, etc., to the 
carpenter; and so on. It does not necessarily in- 
clude every convenience that might be beneficial 
in carrying on a particular business. If so, the 
physician could claim the bicycle as exempt, be- 





cause it would be useful to him in visiting his 
patients, the same of the traveling salesman, be- 
cause he could use it in going from place to place 
to vend his wares; and so of many other trades and 
professions. But it would be doing violence to the 
facts to say that it was a tool or apparatus that 
belongs to either of these callings. Our statute 
exempts the horse as the only means necessary to 
assist the singhe man in the way of locomotion, 
and for the courts to ingraft upon the statute a 
machine as exempt that is useful for the same 
purpose would, in our opinion, be invading the 
domain of legislation. 


Army and Navy — Enlistment of Minors — De- 
sertion. — In Solomon, Sheriff, v. Davenport, de- 
cided by the U. S. Circuit Court of Appeals 
Fourth Circuit, in May, 1898 (87 Fed. R. 318), it 
was held that section 1117 of the U. S. Revised 
Statutes, requiring the consent of the parents or 
guardian of a minor to validate his enlistment into 
the army, is for the benefit of the parent or guar 
dian, and gives no privileges to the minor. It was 
further held that a minor who enlists in the army 
without the consent of his parents or guardian, 
and subsequently deserts, is amenable to a coutt- 
martial as a deserter. 

The court said: 

This case comes up on appeal from decision of 
the Hon. Robert W. Hughes, district judge of the 
United States for the Eastern District of Virginia. 
W. R. Davenport, the appellee, a minor of the age 
of 20 years, enlisted in the army of the United 
States. He is a mative of the State of Virginia, 
and a resident of Henrico county, ‘in said State. 
He enlisted in the month of August, 1896, and 
deserted the army on the 12th of January, 1807 
He was arrested by the sheriff of Henrico county, 
as such deserter, under a warrant of a United 
States and was lodged in 
Thereupon he sued out a writ of habeas corpus be- 
fore the Hon. Robert W. Hughes, district judge 
for the Eastern District of Virginia, praying his 
discharge. The ground of his prayer is that he en- 
listed, a minor, without the consent of his parent 
or guardian. His petition admits both his enlist- 
ment and his desertion. The return of the sheriff 
to the rule sets forth the commitment under the 
authority of a commissioner of the District Court 
on the charge of desertion. 


commissioner, jail. 


The cause was heard 
by the district judge on the petition, return and 
the evidence adduced. The prisoner was 
charged on the ground that he was not lawfully 
and properly enlisted in the army of the United 
States, and his imprisonment, therefore, is wnlaw- 
jul. An appeal was taken and allowed to this 
court, and the case is here on assignments of error. 

At the hearing before this court counsel for the 
petitioner entered a motion to dismiss the appeal 
because no exceptions were taken at the trial, and 


dis- 
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because no bill of exceptions appears in the record 
disclosing the evidence then heard. Section 763 
of the Revised Statutes of the United States pro- 
vides that an appeal shall lie from a decree of the 
District Court in cases of habeas corpus. And the 
act establishing this court makes provision, also, 
for an appeal in like cases. No bill of exceptions 
is required in cases brought up on appeal. Be- 
sides this, the errors assigned are for matters ap 
pearing in the record, and in such cases no bill of 
exceptions is necessary (Young v. Martin, 8 Wall. 
as4). The motion is overruled. 

The petition in this case is by the minor himself, 
not by his parent or guardian. Section 1116 of the 
Revised Statutes authorizes the enlistment of re- 
cruits into the army with men between the ages of 
16 and 35. Section 1117 requires, in the case of en 
listment of men under 21 years of age, the written 
consent of his parent or guardian, provided such 
minor is under the control and in the custody of 
his parent or guardian. The Supreme Court of 
the United States, in Morrisey’s Case (137 U. S 
is7, 11 Sup. Ct. 57), construing this last-named 
section, says: 

‘but this provision is for the benefit of the 
parent or guardian. It means simply that the gov- 
ernment will not disturb the control of parent or 
guardian over his or her child without consent. It 
gives the right to such parent or guardian to 
invol:* the aid of the court, and secure the restora 
tion of a minor to his or her control, but it gives 
no privilege to the minor. The age at which an 
infant shall be competent to do any acts or per- 
form any duties, military or civil, depends wholly 
the legislature (U. S. v. 
Mason, 71, Fed. Cas., No. 
Feeney, 121 Mass. 93, 95). 


upon Bainbridge, 1 
14,497; 


Congress has declared 


Wassum vy. 


that minors over the age of 16 are capable of en- 
tering the military service, and undertaking and 
performing its duties.” 

See also, In re Spencer (40 Fed. 149), In re 
Kaufman (41 Fed. 876), U. S. v. Blakeney (3 
Grat. 405). 

These cases settle the merits of this case. The 
It was, at 
the most, voidable (In re Spencer, supra). 


enlistment of Davenport was not void. 
Being 
in the army, his desertion was a crime, punishable 
as such. As is said by Judge Bond in re Kaufman 
(supra): 

“Kaufman was a soldier in the army, though 

improperly there. But he was not authorized to 
determine for himself the legality or illegality of 
his service by deserting it. If he is in the service, 
and takes pay as a soldier, whether he be improp- 
erly enlisted or not, if he deserts he is liable to be 
held and punished by court-martial.” 
It is 
ordered that the decision of the district judge be 
overruled, and that the petitioner be returned to 
the custody of the sheriff of Henrico county. 


The district judge erred in his conclusion. 





ABRAHAM VAN VECHTEN. 


Tuer FATHER OF THE BAR OF THE STATE OF NEW 
YorK. 
By L. B. Proctor. 

MONG great American lawyers no one is more 

honored in legal history than Abraham Van 
Vechten — honored not only as a learned, elo- 
quent and eminently successful lawyer, but as a 
legislator whose wisdom and profundity are seen 
in the enactment of many of the laws that have 
given protection and greatness to the State of 
New York. 

As the Duke of Wellington once said of Sir 
Peel, “ Every action of Abraham Van 
Vechten’s life was guided by a love of truth and 
justice.” Superior to the fascinations of power or 


Robert 


the charms of wealth, he never employed his tal- 
ents in self-aggrandizement. It is remarkable that 
the many distinguished positions of honor and 
trust occupied by him were spontaneously con- 
ferred, as the well-earned rewards of industry, 
ability and undeviating honor. 

Anxious to discharge with fidelity the great and 
responsible duties which Providence assigned him, 
he sought the right, regardless of expediency and 
her temporizing train; he cared little for the detail 
of political machinery, though a conspicuous and 
pewerful supporter of the political principles he 
adopted. 

At once the profound jurist, the acute, ingeni- 
ous, dexterous advocate, the eloquent parliamen- 
tarian, he occupied a position in the State of New 
York which few have attained. Indeed, the his- 
to-y of our State without the character of Abraham 
Van Vechten would be wanting in one of its chief 
ornaments. 

He was born at Catskill, N. Y., 
1762 


December 5, 
He received his elementary education at 
Esopus, now Kingston, N. Y., completing it at 
Kings, now Columbia College, where he attained 
the reputation ‘of an industrious, accomplished and 
thovghtful scholar. 

At the close of the Revolutionary War he com- 
imenced the study of law with that eminent and 
historic jurist, John Lansing, who 
quently the presiding officer of our great Court of 
Chancery, the successor of the illustrious Robert 
R. Livingston, the first chancellor, and one of the 
authors of the Declaration of Independence. 

In his relations with this instrument Livingston 
occupied a commanding position. Thomas Jeffer- 
son said, speaking of him: “ He is in every sense 
of the word a wise, good and great man, one of the 
alilest of our American statesmen. Nothing that 
he writes or does seems to cost him any effort, 
yet there is beauty, power and practicability in all 
his intellectual productions. 


was subse- 


It is not a power that 
awes, it is gentle, unpretending, but resistless.” 
When, in 1801, John Lansing became chancellor 
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of the State of New York, the office 
such a man, with such a mind, at once liberal, 


* required 


comprehensive, exact and methodical; always rev- 
erencing authorities, and bound by decisions; true 
to the spirit, yet more true to the letter of the law; 
pursuing principles with a severe and scrupulous 
logic, yet blending with them the most persuasive 
eloquence — it required such a man, with such a 
mind, to unfold the doctrines of chancery in our 
country, and to them upon immovable 
foundations. Without doubt his learned predeces- 
sor had done much to systematize and amend the 
But it cannot be disguised 


settle 


practice of the court. 
that the general state of the profession during his 
administration as chancellor was not favorable to 
a very exact and well-regulated practice of equity 
law. There 
lawyers in the country who had devoted them- 


were, comparatively speaking, few 


selves to courts of equity. In general, the ablest 
mer found the courts of common law the most 
lucrative, as well as the most attractive for the dis- 
play of their talents. They contented themselves 
with occasional attendance at the chancery bar, 
and placed their solid fame in the popular forum, 
where the felt a constant interest, and 
where the great business-of the country was done.” 

At the bar Lansing took a commanding posi- 
Law with 


public 


,ion among the great jurists of the day. 
him was a science, with which he became familiar 
by unremitting study, and the learning he brought 
to his profession greatly enlarged the jurispru- 
dence of his time. 

The relations between Lansing and Van Vech- 
ten. as preceptor and student, were exceedingly 
corfidential and The student 
seemed to draw from the mind of his preceptor a 


even affectionate. 
knowledge of the law as though it came from an 
exhaustless fountain. It was the custom of Lan 
sing to render his student familiar with the law in 
Van 


Vechten was always by his side during the trial of 


all the cases in which he was concerned. 


his cases. In this way he learned how causes were 
tried by the great jurists of his day, and when 
culled to the bar he was himself fully prepared for 
the brilliant career that lay before him. 

I» after life their pleasant relations continued 
until the mysterious death of the chancellor dis 
solved them. This mournfu cast a gloom 
over the whole nation. 

On December 8, 1829, Chancellor Lansing vis- 
ited the city of New York on business, which de- 
tained him several days. 
City Hotel. The evening of December 12 
dark and stormy. Having an important letter for 
Albany, which he desired to mail, he left the hotel 
with a view of depositing it in the mail-box on 
voard a steamer that was to leave New York that 
evening. He did not return to the hotel, and was 
never seen ior heard from after leaving it. It is 
generally believed he fell into the river and was 
drowned, and yet although every effort that wealth 


event 


He was a guest at the 


was 


and powerful influence could exert was made, his 
body was never recovered. 

Sixty-seven years have passed away, and the 
mystery that hung over this sad event has been 
deepened by the lapse of each succeeding year, 
As we have said, the sudden disappearance of a 
citizen so eminent, whose long and useful life 
had been mostly devoted to his duties as the pre- 
siding officer of the Court of Chancery and other 
interests of the State of New York, produced a 
prefound sensation throughout the nation. 

Nothing could exceed the grief of Van Vechten 
over the death of Lansing, with whom he had been 
so long and affectionately associated by the ties oj 
a friendship almost fraternal. For a long time he 
refused to be consoled, sorrowing as David did at 
the loss of Jonathan, often exclaiming with him, 
‘I am distressed for thee, my ‘brother: very pleas- 
aut hast thou ‘been unto me: thy love to me was 
wonderful.” He repeatedly visited New York in 
the hope of making some discovery in regard to 
When, 


finally, it became certain he had ceased to live by 


the fate of his beloved friend; but in vain. 


some mysterious intervention of Providence, Van 
Vechten submitted to the will of his Creator, with 
that Christian resignation that characterized him 
through life. 

Having completed his legal studies, Abraham 
Van Vechten was admitted to practice at a term of 
the Supreme Court of the State held at Albany in 
October, 1785. The Supreme Court of the State 
of New York dates far back in colonial history, 
having been organized May 6, 1691, and continued, 
with various changes, down to the period of the 
breaking out of the American Revolution. It was 
a tribunal that had been presided over by the most 
learned men of that time, most of them being dis- 
tinguished jurists of England, sustained by a colo 
nial bar of extraordinary erudtion and legal ability 

The first Constitution of the State of New York 
recognized the colonial Supreme Court as it ex- 
isied down to the time we have stated, and the 
ccuvention which adopted the State Constitution 
reorganized this court May 3. 


1777. subject to the 
changes made necessary by the Constitution. 
Thus the Supreme Court continued down to the 
term at which Van Vechten was ad- 
mitted to the bar, in October, 1785, when new 


Abraham 


rules were adopted, certain other procedures estab- 
lished, and a roll of attorneys and counselors, as 
prepared by the legislature, was used for the first 
time. After Van Vechten was admitted and sworn 
as an attorney he signed his name to this roll 
and it is the first that appears on this time-honored 
legal instrument. From this circumstance, and 
from shis acknowledged learning and ability as a 
lawyer, Abraham Van Vechten was and still is 
justly termed the “ father of the bar of the State 


of New York.” 





| Immediately after his call to the bar he opened 
| an office at Johnstown, N. Y., but was soon in- 
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Photograph by Levi Moore, Albany, N.Y. 
ABRAIIAM VAN VECHTEN. 


The life size painting in oil, of which the accompanying photo-engraving is a copy, 
hangs in the entrance to the Court of Appeals, in the Capitol, Albane t was executed 
by a distinguished portrait artist of that day, and in May, 1823, was presented to the State 
Senate by a committee of prominent lawyers, among whom were Martin Van Buren, Jobn 
C. Spencer, Silas Wright, Samuel Young, and Thomas Addis Emmett. At the time of the 
presentation of the portrait Joseph C. Yates was governor. It was received by Erastus 
Root heut.-governor and president er-oficio of the Senate, while that body was sitting as 
a Court for the Correction of Errors and Impeachment, The painting was placed in the 
Senate chamber ot the Old Capital, where it remained until it was hung in its present 
position in the new building. It is one of the most valuable and historic paintings in the 
Capitol, as will be seen from the accompanying article by Mr. Proctor, 
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vited to occupy a more extensive field in the city 
of Albany, where he continued to reside during the 
remainder of his life. 

Throughout his long practice the high places at 
the bar were occupied by gifted advocates, among 
whom were John C. Spencer, Aaron Burr, Alex- 
ander Hamilton, Josiah Ogden Hoffman, Martin 


Van Buren, Brockholst Livingston, and many 
others. But the brilliancy of such names could 
not cast young Van Vechten in the shade. 
He soon ranked among the illustrious seniors as 


an equal, and a competitor for the highest profes- 
sional eminence; untiring in his efforts, the natur- 
ally great powers of his mind were continually 
developed and expanded. 

His intellect was formed to grapple with the 
most abstruse and difficult subjects of legal and 
judicial investigation; and he early inured himself 
to the most intense mental application. In acute- 
ness and the ready comprehension of any subject 
presented for his investigation he had few equals. 
Nature seemed to have furnished him with powers 
en:inently adapted to the illustration of legal prin- 
ciples, but he made no display of legal lore; his 
learning incorporated with all his 
What he once read was well digested 


seemed 
thoughts. 
and remained ever ready for application. 

\ large portion of his life was spent in the dis- 
cussion of legal questions in our highest courts of 
luv and equity. The ablest judges of the State and 
naron listened to him with profound attention. 


Hlis arguments, clear and learned, always eluci- 
dated and instructed, and greatly aided the tri- 
bunals to which they were addressed in coming 


t» correct conclusions. His style was remarkable 


jor perspicuity and strength, enforced by thought- 
ful logic. 

He enjoyed in a peculiar manner the friendship 
oi the judges of the courts of his day, particularly 
that of Judge Kent, afterward the great chancellor 
appointed in 1814, who, in 1798, became a resi- 
dent of Albany, when the friendship between this 
great jurist and commentator and Mr. Van Vech- 
ten became very chose. Their friendship continued 
through life. 


Van Vechten used to relate many anecdotes 
showing Judge Kent's characteristics, which are 


not only interesting, but in many instances amus- 
ing, 

\mong Kent's peculiarities was a passionate 
love for martial music. He never could listen to 
the music of the fife and drum without being so 
deeply inspired that he involuntarily kept time 
with his feet to their stirring strains. One morn- 
ing when walking through the streets of Albany, 
he was met by a recruiting sergeant with his band. 
consisting of a base, snare drum and fife, which 
were playing the thrilling tune, ‘“ The Banks of 
Ayr.” Immediately Judge Kent halted, straight- 
ened himself up into a military position, and began 
to keep most accurate step to the music. The 


XUH 





officer in command, observing this, walked up to 
the judge and said: 

“ My fine fellow, I fond of 
martial music, and you have the appearance of a 


see you are very 


good soldier. Why don’t you enlist in the service 
of your country? You will have good clothing, 
pleasant quarters and a chance for promotion. 
Now, my good fellow, I think you will never have 
a better offer than this.” 

Kent. greatly amused at the honest interest of 
the cthicer, smilingly replied: 

The position you offer is, undoubtedly, a good 
one, but as I have a better, I think I will retain it 
instead of accepting yours.” 

* What may that be? 
* Well, sir, | am at present one of the judges of 
the Supreme Court of the State of New York.” 
“Whew! Whew! march! Quick 
time!" and away went the sergant and his band. 
In his extended the Van 
Vechten was required to contend with the greatest 


asked the sergeant. 


Forward 


practice at bar 
lawyers of the time down to a very late period in 
his life. John C. Spencer was very frequently his 
antzgonist, not only at nisi prius, but in the highest 
appellate courts of the State and in the Federal 
courts. It is interesting to compare his arguments 
at the bar with other lawyers, especially those of 
Myr. Spencer, who stood at the head not only of 
the State, but of the Federal bar. 

Among the legal contests that took place be- 
and Van Vechten, where the 
breadth and depth of their learning and skill as 
lawyers appear in brilliant array, is the remark- 
able and still well-remembered case of The People 


tweet, Spencer 


v. Howe, tried at Angelica in September, 1825. 
This that the attention of the 
nation upon it, owing to the singularly close ques- 
tions of circumstantial evidence that occurred 1m it, 
and the high standing of the accused. 


was a case drew 


Mr. Spencer appeared as special attorney-gen- 
eral appointed by the 
case for the people. 


governor to conduct the 
whose case elicited 
the widest sympathy and the deepest interest, pre- 
pared for a vigorous defense. 


Howe, 


After looking over 
the great lawyers of the State for a champion to 
conduct this defense, his choice fell upon Abraham 
Van Vechten, who, after 
sented to undertake it. 


some hesitation, con- 


The contest that followed 


between these great lawyers stands unequaled. 


Perhaps legal history furnishes no case where in 
criminal trials circumstantial for and 
against the accused was so fairly and almost mys- 


evidence 


teriously balanced as in this case. 

Van Vechten brought to the discussion of the 
evidence and the law in it all his’ great 
learning and powerful reasoning ability. It can- 
not be said that he possessed the higher attributes 
of oratory, copiousness and warmth of diction, a 
kindling imagination, incisive wit, or the thrilling 
pathos which appeals to the passions; but he had, 
in a remarkable decree, the faculty of analyzing 
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complicated cases into their elements, and of re- 
jecting all accidental and unimportant matter. He 
easily separated the gold from dross, and refined 
the former with exquisite skill. 

The Albany bar, whose history from its organ- 
ization, far back in the past, gives it brilliant 
precedence in the jurisprudence of the State, will 
always honor Abraham Van Vechten as one of its 
great intellectual pillars. With startling effect he 
descanted on the danger of relying upon circum- 
stantial evidence to convict the accused. “ Cir- 
cumstances,” he said, “ should be strong in their 
individuality. Each of them should tend to throw 


light upon and to prove the others, and the result | 


of the whole should leave no reasonable doubt in 
the minds of the jurors that an offense has been 
committed; that the prisoner and no other person 
could be the one who committed it. Here the cir- 
cumstances relied upon by the prosecution are not 
sustained ‘by relative circumstances, and thus a 
reasonable doubt must exist in the minds of the 
jury as to the guilt of the prisoner at the bar. By 
‘reasonable doubt’ I do not mean a supposititious 
doubt, but one founded on reasonable analogy, 
such as would prompt a reflective mind to act 
upcGn it in important transactions. 

* From the whole evidence in this case it is cer- 
tain that some person other than the defendant 
might have committed the crime with which he is 
charged. Who can say it was not the armed man 
fleeing on horseback from the residence of Church 
about the time he was killed? The fatal difficulty 
the people are compelled to encounter is that the 
circumstantial evidence on which they rely does 
not harmonize with their theory. It is neutralized 
by the circumstantial evidence adduced by the de- 
fense.” 

Mr. Spencer’s reply to the argument of Van 
Vechten fully sustained his exalted standing. His 
style of speaking was clear, fluent, and his argu- 
ments were close, logical, compact and free from 
sophistical evasions. It was on this trial that he 
made his celebrated comparison touching the force 
of circumstantial evidence in criminal cases. 

“Suppose, gentlemen,” said he, “that you are 
on the shore of a large body of water, out in the 
depths of which is a vessel floating with a disabled 
anchor, in danger of being carried away by winds 
or tide. You desire to bring her to shore. You 
have no cable at ‘hand with which you can do this, 
but you have a number of small cords; not one of 
them taken singly, is strong enough to move her 
an inch. Niow, what would you do to draw her to 
the shore? You would form these small cords 
into one cable strong enough to hold the vessel, 
attach it to her and then draw her to shore. This 
is precisely what I propose to do here. The people 
have a large number of circumstances, which I 
shall call cords, no single one of which is strong 
encugh to bring this man to justice. I propose to 
take each one of them up, test it thoroughly, and 





if it bear the test, take another, test that, and ij 
streng enough, place it with the first one, and to 
continue in this way until all are thoroughly ex- 


| amined and tried; then weave them into one cable, 


which I believe will be strong enough for my pur- 
pose. It is your duty, gentlemen, to apply the 
keenest scrutiny to the manner in which I dis- 
charge this painful and solemn task, and if in the 
construction of my cable you detect a single weak 
or worthless strand, reject it, and when the time 
comes for you to examine the whole fabric, take 


| out every worthless strand you find; but remem- 
} . . 
| ber the cable is for you to form, and it is for the 


great and sacred cause of justice, which protects us 
all from the hand of the midnight assassin, that 
you should discharge this duty fully, fairly and 
candidly, giving to the accused the benefit of what- 
ever there is in the case tending to his advantage; 
but be sure nothing is discarded that tends to that 
which we are all struggling for, right, justice and 
the punishment of the infraction of the great com- 
mand, * Thou shalt not kill!’ ” 

With almost blood-curdling imperturbability and 
fatal sagacity he proceeded to the work of form- 
ing his dreadful cable, with such success that it 
drew the accused to the gallows. 

Mr. Van Vechten’s talents were too conspicuous 
to allow him to be confined entirely to the bar. 
He was repeatedly chosen by the people to occupy 
positions of honor and trust. 

Ir 1796 the State of New York, for the purpose 
of conducting its criminal business, was divided 
by the legislature into seven districts, each district 
embracing a certain number of counties, and a 
prosecuting officer was appointed in each district, 
called the district-attorney, whose duty it was to 
conduct the criminal ‘business in district. 
These officers were chosen from the ablest mem- 
bers of the profession. 

At this time Abraham Van Vechten had risen 
to such distinction at the bar that he was ap- 
pointed by Governor Jay, on February 16, 1706, 
district attorney for the fifth district, embracing 
the counties of Albany, Saratoga, Montgomery 
and Schoharie. The manner in which he dis- 
charged his difficult and laborious duties brought 
hin conspicuously before the people, largely en- 
hancing his professional reputation. 

In 1797, while still serving as district attorney, 
Governor Jay tendered him —although he was 
then one of the youngest members of the bar — 
the office of associate judge of the Supreme Court 
of the State. The offer was modestly declined, as 
Mr. Van Vechten preferred to practice his profes- 
sion instead of serving in a judicial capacity. 

In 1798, owing to certain changes proposed to 
be made in the law designating the council of ap- 
pointment, which at that time largely controlled all 
official positions in the State, Mr. Van Vechten 
reluctantly consented to become a candidate for 
the senate from the eastern district. He was 


his 
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He continued to be 
a member of this body until the close of the year 
18oz, ranking among its ablest members. ieaving 
upen its records indubitable evidence of his learn- 
ing, erudition and accomplishments as a legislator 


elected almost unanimously. 


As chairman of the judiciary committee during 
his entire career in this body, his labors and 
speeches show the learned, clear-sighted, discrim- 
inating, liberal-minded lawyer and statesman. As 
State senator he was a member of the Court for 
the Correction of Errors. When reading his opin- 
ions delivered in this court one is struck with the 
ease and strength with which he grapples with the 
lezal principles involved in the cases adjudicated 
in that tribunal. He refused a re-election to the 
senate, having decided never again to be an aspir- 
ant for a political office of any kind. But in the 
fall of 1805 certain laws were proposed materially 
affecting the interests of the county of Albany, 
which then embraced the present county of Schen- 
ectady. This induced him to become a candidate 
He 
He occu- 
pied a seat in this body for six legislative terms, 
until 1813, when he retired, carrying into effect his 
determination, adopted when leaving the senate, 


jor member of assembly from that county. 
wes elected with little or no opposition. 


never again to become a candidate for an office 
not connected with his professional duties. 

Early in the present century Thomas Addis Em- 
met was banished from his native country for the 
eloquence, skill and magnanimity with which he 
defended his countrymen who were brought to 
trial, charged with rebellion, in the great insurrec- 
tion of 1798. Emmet was a leader of the Irish and, 
to a large extent, of the English bar, and his sur- 
passing eloquence and learning as an advocate ren 
dered him the peer of the great lawyers by whom 
he was surrounded. 

There is much that is dramatic in the defense of 
his countrymen, and repeatedly, for his bold de 
nunciations of the cruel manner in which they were 
hurried to trial and execution, he was threatened 
with arrest while standing at the bar. But he un- 
flinchingly continued until, at last, the time of his 
arrest came. He was thrown into prison at Fort 
George, Scotland, under a sentence for life; but 
through the untiring efforts of Sir James McIntosh 
and others this sentence was commuted to exile 
forever from all British dominions, and he chose 
America as an asylum. 

Early in 1804 he landed in New York with his 
family, where he was received with a magnificent 
ovation. De Witt Cinton, in a touching, thrilling 
speech, welcomed him to our shores. 

Having decided, sustained by the influence of 
many of the leaders of the bar of the State, among 
whom was Abraham Van Vechten, to continue the 
practice of law here, he applied for admission to 
the bar, with the degree of attorney and counselor. 
The motion was made at a term of the Supreme 





Court held at Albany in February, 1805. To the 
surprise of every one present, it was opposed by 
Legrand Sinclair, an English lawyer of high stand- 
ing, who had emigrated to this country and be- 
come a member of the profession here. Others 
who sympathized with him also opposed the mo- 
tion, on the ground that an alien could not be 
admitted as an attorney and counsebor-at-law in 


the courts of this State. Mr. Sinclair's opposition 
to Emmet arose from the hatred with which some 
of the English bar had regarded him for the bold 
manner in which he denounced English oppression 
of his countrymen. 

At this time James (afterward chancellor) Kent 
was chief justice, Ambrose Spencer, Brockholst 
Livingston and Smith Thompson, associate judges. 

The opposition to the motion raised a peculiarly 
interesting question, and the arguments that fol- 
lowed were powerful legal efforts. 

Among those who sustained the motion was 
Abraham Van Vechten. His address clear 
and concise, characterized by that practical erudi- 
tion which sustained him in all his efforts at the 
bar. He contended that alienism was no bar to 
admission to practice as an attorney and counselor, 


was 


our statute not requiring the oaths of abjuracion 
and allegiance to be administered either to counsel 
or attorneys; that the only oath requisite was that 
of office; nor could he conceive how the practice of 
admitting the others had crept in, unless from the 
old colonial practice, under the statute of 13 Wm. 
III, c. 6, made to secure the crown against the 
pretender, by the provisions of which counselors 
and attorneys are enjoined to take the oaths of 
allegiance and abjuration. But by those of 4 Hen. 
IV, c. 18, from whence our act is borrowed, the 
oath of office only is prescribed. 

The tribute which Mr. Van Vechten paid Mr. 
Emmet in the conclusion of his argument, in wel- 
coming him to the honors of our Supreme Court, 
was eminently due from a great American lawyer 
to an illustrious advocate of another country. 

The court, after due consideration, decided to 
grant the motion, adopting, substantially, the rea- 
soning of Mr. Van Vechten. Thomas Addis Em- 
met duly admitted an attorney 
counselor, and took the oath of office. 


was and 
Soon after 
he was admitted to practice as an attorney and 
counselor of the Supreme Court of the United 
States. 

Two years subsequent to the admission of Mr. 
Emmet to the bar, the Supreme Court of this State 
decided that no alien could ‘be admitted to practice 
law in the courts of the State. 

The Mr. Emmet at the 
Supreme Court of this State and in 
States Supreme Court ranks him as 
ablest lawyers of the nation. 

In after years Mr. Van Vechten was often asso- 
ciated or opposed to him in the contests of the 


as 


career of bar of the 


the United 


one of the 
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forum, and the friendship existing between them 
was only terminated by the sudden death of Mr. 
Emmet, on November 14, 1827. He expired in 
the court-room, at the feet of Mr. Webster, while 
trying a cause against him in the District Court of 
the United States, known as the “ Sailors’ Snug 
Harbor Case.” 

On February 13, 1813, he was appointed attor- 
ney-general of the State. Ile was the successor of 
that illustrious lawyer, Thomas Addis Emmet. In 
February, 1815, he was succeeded by Martin Van 
Buren. The high and responsible duties of attor 
ney-general were never discharged with more abil- 
ity and success than by Mr. Van Vechten. 

Mr. Van Vechten adhered strongly to his politi- 
cal principles. He early gave his allegiance to the 
Federal party, sustaining it with that superiority 
of mind which raised him above party manipula- 
tion. The Federal party, from the adoptiou of the 
State Constitution, was dominant in the State and, 
largely, in the nation. It embraced men of the 
highest standing as to ability, wealth and educa- 
tion; in other words, to a large degree, it was the 
At the head of 
this party was Alexander Hamilton, who believed 
the new nation should be governed by a strong 
centralized power. 


aristocratic party of the country. 


All the Federal and nearly all 
the State offices at the time of which we are writ 
ing were held by Federalists. But there was a 
popular sentiment rapidly attaining strength, with 
Thomas Jefferson and Aaron Burr as its cham- 
pions, which was exhibited in the election of the 
latter over Philip Schuyler as United States sen- 
at or in 1791. 

As Hamilton was the son-in-law of Schuyler, the 
election of Burr as United States senator was the 
beginning of that unrelenting enmity on the part 
of Hamilton toward Burr which resulted in the 
fatal duel on the heights of Weehawken in July, 
1804. 

The dispute between Hamilton, secretary of the 
treasury, and Jefferson, secretary of state, in the 
cabinet of Washington, in regard to the principles 
of our government, was the initiation of party or- 
ganization in subsequent years. As time went on 
the popular view of government was embodied in 
what was known as the “ Popular” or * Republi- 
ca: Party,” which was later on merged in the 
Democratic party. 

To use the language of a popular writer, ** Ham- 
ilton and Jefferson were pitted against each other 
every day in the cabinet like two fighting cocks. 
No wonder. They soon became, as all the world 
knews, personally estranged, and Hamilton, never 
too scrupulous in political warfare, assailed his 
colleague by name in the newspapers. From the 
cabinet the contention spread to the farthest con- 
fines of the nation, and became at length the angri- 
est and bitterest this nation has known. 

“Hamilton approved, Jefferson detested, the 
moenarchizing forms of Washington’s administra- 








tions. Hamilton was for a strong and overshad- 
owing Federal government; Jefferson was stren 
uous for the independence of the States. Hamil- 
ton was in favor of high salaries and a general 
liberality of expenditure; Jefferson, liberal with his 
own money, was penurious in expending the peo 
ple’s. Hamilton desired a powerful standing 
army; Jefferson was for relying chiefly upon an 
unpaid, patriotic militia. And finally, Hamilton, 
the ex-clerk, was a very fine gentleman, and wore 
the very fine clothes then in vogue; Jefferson, the 
hereditary lord of acres, combed his hair out of 
pigtail, discarded powder, wore pantaloons, fas 
tened his shoes with strings instead of buckles, and 
put fine gentlemanism utterly out of his heart for 
eve~.”” 

Mr. Seward, who always held Van Vechten in 
the highest esteem, and we may say reverence, 
used to say: “ Van Vechten had the ‘best concep 
tion of the early statesmen of this country of any 
man I ever knew. His descriptions of Jefferson 
and Hamilton, as given to me in one of the de 
lightful conversations I used to have with him, are 
life-like mental portraits.” 

* There are many features in the character of 
Jefferson,” said Van Vechten, * that remind me of 
Lord Mansfield, while I find many in the character 
of Hamilton that resemble those of the younge 
Pitt, although, unlike the English statesman, he 
was never an adept in the difficult and delicate art 
of managing men, wherein his great rival Jefferson 
stcod supreme.” 

These two great statesmen resembled each other 
more in their manner of speaking than otherwise 
As has been said of Pitt, when Hamilton was 
speaking one was impressed with the “ perfection 
of his arrangement, the comprehensiveness of his 
reasonings, the power of his sarcasm, the magnifi- 
cence of his declamation, the majestic tone of his 
voice, the legislative authority of his manner, and 
his felicitous observance of the temper of his audi- 
ence.” Jefferson made no pretensions as an ora 
tor; but his masterly powers as a reasoner and 
logician, the elegance and beauty in which he 
couched his reasoning, the statesmanlike and dig- 
nified manner with which he took and sustained 
his positions, and the singular felicity and origi- 
nality of his thoughts and expressions, rendered 
him one of the master minds of his time —a mind 
which has sent its influence and power through 
generations down to the present time. In-all this 
Jefferson resembled Mansfield. 

As the eighteenth century was drawing to a 
close these partisan feelings deepened and wid- 
ened, culminating in the great contest of 1800, 
which resulted in the triumph of the Republican or 
Democratic party and the election of Thomas Jef- 
ferson as president and Aaron Burr vice-president 
over John Adams and C. C. Pinckney, of South 
Carclina. 

During all the years he was engaged in the sen- 
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ate and assembly, Mr. Van Vechten gave para- 
mount devotion to his profession, so that the 
lawyer was in no sense lost in the politician. He 
ignored all official positions after leaving the as- 
sembly, though many were tendered him, until the 
question of holding a convention for changing the 
Censtitution of the State of New York, or form 
ing was brought before the people for 

He the 
hclding of this convention, and contributed largely 
to bring it about by his pen and eloquence. 


a new one, 


their consideration. strongly favored 


On the 25th of March, 1821, aiter prolonged dis- 
cussion and much opposition, a bill for holding 
this convention passed the legislature and was 
sanctioned by the people by an immense majority. 

The convention assembled at the city of Albany 
on August 28, 1821. Its members presented an 


talent, political and moral 


worth perhaps never surpassed by any assemblage 


array of experience 
Prominent 
among them were Abraham Van Vechten, Martin 
Van Buren, John Duer, subsequently one of the 


of men elected from a single State. 


revisers of the statutes; Samuel Nelson, afterward 
chief justice of the State and justice of the United 
States Supreme Court; Daniel D. Tompkins, gov- 
the State for years, 
who left the executive chair in 1816 to assume the 


ernor of nine successive 
duties of president of the American senate, and 
who the 
tus Root, James Kent, distinguished for his learn- 
ing and brilliant career as chief justice of the State 


was president of convention; Eras- 


for many years, as presiding officer of its great 
Court of Chancery, and as the author of those 
great legal commentaries, which rival in learning 
an interest the works of the immortal Blackstone. 
an taught the world to reverence American juris- 
prudence; Ambrose Spencer, styled the Marshall 
of the northern bench, and many others. 

\mong the changes made in the State Constitu- 
tion by this convention were the following: 

The sovereign power of creating the executive 
and one branch of the legislative department of the 
government was, partially, transferred from one 
class of men to another; the power of disposing of 
neatly the whole patronage of the State was actu- 
ally changed; one branch of the law-making power 
was abolished, and the functions held and exer- 
cised by that department trans®rred to an individ- 
ual — to wit, the the State. 
powers until then were limited by a council of 
revision. 


governor of whose 


The Democrat and Federal parties divided the 
pelitical complexion of the convention; but not- 
withstanding party spirit ran high, it was subordi- 
nated to the interests of the people in conducting 
its proceedings. 

Of this historic body Abraham Van Vechten 
Was a central figure. His profound knowledge of 
the law, his elevated standing as an advocate, his 
acknowledged eloquence at the bar, and his long 
experience in both branches of the legislature, 





gave him a commanding influence in the conven- 
tios. Though not a frequent speaker, he always 
commanded the most profound attention of his 
hearers, and perhaps no member of that body exer- 
cised a stronger and more useful influence than 
he. In his manner of speaking he was calm and 
unimpassioned, yet earnest, forcible and convinc- 
ins. ‘ He sought not to drive, but to lead; not to 
overwhelm the mind by appeals to the passions, 
but to aid and direct its inquiries; so that his hear- 
ers had the satisfaction of seeming, at least, to 
form their own conclusions.” 

Among his speeches in the convention were the 
following: 

Speech on the revisory power; speech relative to 
extending the elective franchise to colored voters; 
on freehold qualifications for voters; on the ap- 
pointing power of the executive; on the elective 
franchise and the registry of voters; on the powers 
of the legislative department; on the powers and 
jurisdiction of the Court of Chancery. 

Notwithstanding the somewhat imperfect man- 
ner in which the proceedings of the convention of 
1821 were reported, for in those days stenography 
was not as generally in use as now, the speeches of 
Mr. Van Vechten to which we have referred were 
fully enough reported to greatly embellish the his- 
tory of that convention. They are full of material 
for the orator and statesman. They are business- 
like, simple and direct, but at the same time ex- 
hibit all the high qualities of Mr. Van Vechten’s 
mind. They show ‘his thorough knowledge of 
human nature; his deep insight into the political 
an1 social institutions of the country; his enlarged 
views; his generous sentiments. Their manliness, 
and the dignity with which they were delivered, are 
an ong their striking characteristics, and through 
them all there is reflected the learning of an ac- 
con-plished and high-minded jurist. 

\t the adjournment of the convention of 1821 
Mr. Van Vechten retired forever from official pub- 
lic life, and devoted himself entirely to his profes- 
sier; but his commanding position at the bar kept 
him conspicuously before the people, not only in 
his native State, but in other States. His appear- 
ance in the United States Supreme Court at Wash- 
ington, in the other branches of that court, and in 
other tribunals rendered him a prominent forensic 
figure, and the career of Abraham Van Vechten as 
a lawyer forms a large part of the history of the 
ba~. national and State. It is a useful and interest- 
ing history. 

He was often called upon to prepare written 
opinions in important cases. These opinions were 
regarded with great favor, and usually held a con- 
trolling influence in litigation about to be com- 
menced, or in defenses to be made in cases already 
brought. 


Perhaps one of the most important legal opin- 
ions he ever wrote was in the case of Gibbons v. 
Ogden (9 Wheaton, 1). 
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Robert R. Livingston and Robert Fulton had 
derived from an act of the legislature, passed 
April 5, 1803, the exclusive right to  navi- 
gate the waters of the State with boats moved 
by steam. From them Ogden derived the right to 
use such boats between Elizabethtown, N. J., and 
the city of New York. Gibbons put two steam- 
beats on that route, claiming he had a right to do 
s9, inasmuch as his boats were regularly licensed 
under the laws of congress. This right was denied 
by Ogden. 

In the litigation that followed in the Court of 
Chancery and the Court of Errors of the State of 
New York the validity of the State laws was sus- 
tained. Gibbons then appealed to the United 
States Supreme Court. This resulted in reversing 
the judgment of the State courts, on the ground 
that the acts of the legislature of the State of New 
York were in conflict with the act of congress 
under which Gibbons derived his coasting license, 
and, consequently, must yield to it. 

Gibbons retained Mr. Van Vechten as one of his 
counsel, who prepared an opinion as to the valid- 
ity of the laws of the State in permitting Living- 
ston and Fulton the exclusive right to navigate the 
waters of the State, which, down to that time, was 
one of the ablest legal documents in the history of 
litigation. It denied the power of the legislature 
of the State to grant a license giving Livingston 
and Fulton the sole right to navigate the waters of 
the State. The opinion showed that the decisions 
of the courts of the State were erroneous and 
would be reversed in the Federal courts. It was 
fully the United States Supreme 
Court, Chief Justice Marshall writing the opinion. 

Aside from the learning of the opinion of Mr. 
Van Vechten, its style is eminently judicial, and, 
from a literary point of view, perfect. 

Owing to a period of ill-health, which followed 
the writimg of this opinion, Mr. Van Vechten took 
no part in the proceedings of the case in the Su- 
preme Court. Daniel Webster and William Wirt 
appeared for Gibbons; Thomas Addis Emmet and 
Thomas J. Oakly for Ogden. It is said when 
Webster finished reading the opinion of Mr. Van 
Vechten he remarked that its reasoning and con- 
clusions were too formidable to be overthrown by 
any answer which could be brought against them. 

We approach our reference to Mr. Van Vech- 
ten’s private life with peculiar pleasure, for it is 
beautiful in its incidents and delightful to dwell 
upon. 

On May 24, 1784, he was united by marriage to 
Miss Catharine Schuyler, daughter of Philip P. 
Schuyler and Anna Wendell. This union proved 
eminently happy. The gentleness of Mr. Van 
Vechten’s disposition admirably fitted him for the 
purest enjoyments of domestic life. In his home 
he was the centve of the deepest love and rever- 
ence. It was a ‘home where refinement, intelli- 


tf 


sustained by 


gence, affection and religion blended to render it | 





attractive and pleasing — for him a happy retreat 
from the cares, struggles and collisions of his pro- 
fession. 

To his other traits of character was added one 
which is justly deemed of by far the most import- 
ance; he was a sincere believer in the Saviour of 
the world and a prominent member of the Dutch 
Reformed church of Albany for many years, 
where his memory is still venerated, and where, 
as a mark of this veneration, his pew is still pre- 
served intact as he used it. From early 
life he recognized the truths of the Bible, and this 
belief was grounded upon an earnest conviction, 
resulting from a serious examination of the evi- 
dences and doctrines of Christianity and the fre 
quent perusal of the Scriptures. There was an 
innate reverence of God and all His works in his 
heart; he recognized something god-like in man’s 
nature, and the intellect be 
emanation from Deity, the indubitable evidence of 


an immortal nature. 


he believed to an 


He was distinguished for the simplicity of his 
mind, and had‘a pleasing colloquial eloquence. 
“He had nothing of that dictatorial arrogance, 
that constant effort at strength and originality of 
expression, and those almost mechanical arts of 
conversation, by means of which mediocrity of 
intellect is too often concealed beneath well-sound- 
ing sentences, and very ‘ordinary men metamor- 
phosed at a cheap rate into loud, ambitious 
talkers and mimic Johnsons.” 

When, finally, he retired from the forum to en- 
joy the quiet of his happy home, it became the 
centre of interest to the distinguished jurists who 
visited Albany to pay their respects to him. 
Webster, Clay. Calhoun, Kent, Marshall, Seward, 
Wright and many others were frequently 
guests. All awarded him the chaplet of fame, 
through which is interwoven ‘ The Father of the 
Bar of the State of New York.” 

Mr. Van Vechten died at Albany in January, 
1837. at the age of 75. There had been few dis- 
tinguished residents of the capital city whose 
deaths were as deeply deplored as his, and this 
sorrow was shared by the people of the State gen- 
erally. The judiciary, the bar and all classes 
joined in the obsequies of one who had lived so 
long among them, who was so pure in spirit, so 
elevated in mind and character, who had adorned 
their city’s social circles and added lasting inter- 
est to its history by his brilliant 
career. 

In Albany’s beautiful Rural cemetery, where rest 
the remains of many illustrious men, the tomb of 
Abraham Van Vechten is a venerated spot. Few 
who visit the cemetery turn away without standing 
in meditation over it. Well may it be said: 

“Such graves as his are pilgrims’ shrines, 
Shrines to no code or creed confined — 
The Delphian vales, the Palestines, 
The Meccas of the mind.” 
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CONSTITUTIONAL LAW. 


County 
CASE.” 


‘THe WHITLEY (Ky.) GERRYMANDER 


Kentucky Court oF AppPEALs. 

Filed June 20, 1808. 

CLERK OF THE WuitLEY County Court v. C. W. 
LESTER, ETC. Appeal from Whitley Circuit 
Court. 

Opinion of the court delivered by Judge Gurry: 
The appellees instituted this action in the Whi 
ley Circuit Court against E. G. Massengale, as 
clerk of the Whitley County Court, the object be 
ing to obtain a mandamus to compel him to place 
upon the official ballot of Whitley county the 
names of such person or persons as might be 
legally certified by the governing power of the 
political parties, or by the State, or by petition, as 
provided by law. The averments of the petition 

are as follows: 

The plaintiffs above named say that they are 
residents of and legal voters in Whitley county, 
Ky., and of the Third Appellate Court District, 
and as such have the legal and constitutional rigtt 
to vote in the election of a judge of the Court of 
\ppeals for said district, composed of the countie 
of Hardin, Buiiitt, Neison, Washington, Marion, 
Spencer, La Hart, Green, Taylor, Adair, 
Metcalf, Barren, Clinton, Wayne, Russel, Casey. 
Shelby, Oldham, Anderson, Pulaski and Whitley, 
as formed by the act of the general assembly, ap 
proved June 17, 1893. 

They say that on Tuesday after the first Mon 
day in November, 1898, an election will be held in 


Rue, 


said district, at which a judge of the Court of Ap 
peals for said district will be elected by the voters 
thereof; that there are now a candi 
dates in said district for said office, some of whom 


number of 


will be duly and legally nominated by their re 
spective political parties in due time, and certifi- 
cates or petitions, as provided by law, will be duly 
presented to the clerks of the County Court in the 
various counties comprising said district, to enable 
said clerks to have the names of all such candidates 
placed on the official ballot to be used at said elec 
tion, to the end that the legal voters in said dis- 
trict may select by a majority of the votés cast at 
said election in said district a judge of the Court 
of Appeals. 

They say that the defendant, E. G. Massengale, 
is the duly elected, qualified and acting clerk of 
the Whitley County Court, and as such it is and 
will be his duty to make out and cause to be 
printed and distributed to the various voting pre- 
cincts of said county a sufficient number of ballots. 
with the names of the various candidates for judge 
of the Court of Appeals thereon, so as to enable 
the voters of said county, including these plain- 
tiffs, to cast their votes for some one to fill said 
Office. 





They say defendant Massengale has already an- 
nounced that he will not under any circumstances 
place the name of any person on the official ballot 
to be used at said election as candidate for judge 
of the Court of Appeals; and that he will not ar- 
range the ballot in such a way, or in any way, as 
to enable the voters of said county to vote for any 
one for said office. They aver that defendant will 
carry out this purpose. That he will not in the 
preparation of the official ballot place the name of 
any one thereon as a candidate for judge of the 
Court of Appeals. That by so doing these plain- 
tiffs, and all other legal voters in Whitley county, 
will be deprived of their legal and constitutional 
right to vote for some one for said office. They 
say that defendant cannot legally distribute the 
official ballot to be said until 
within the last fifteen days before same, nor can he 
legally make out or cause to be printed the official 
ballot until within that time of the election, so that 
it will be too late for them to compel him to do so 
by order of this or any other court if they delay 
action until he actually fails to place the names of 


used at election 


candidates for judge of the Court of Appeals on 
he ballot; for this reason they say they have no 
remedy against such wrongs threatened by de- 
fendant other than the immediate coercive power 
of the court over ministerial officers, and in order 
that they may be secure in their legal and consti- 
tutional rights they now institute this suit, and ask 
that a writ of mandamus issue against defendant 
commanding him to place upon the official ballot, 
to be used at said election, the names of all per- 
Sons that may be certified to him by the governing 
authority of any political party as its candidate for 
said office, as well as the names of any and all 
persons who may petition in the manner provided 
by law for places on said ballot. 

They pray for all orders, decrees and judgments 
that may be necessary to protect and secure them, 
and all other legal voters in said county in their 
constitutional rights. They pray for their costs 
in this behalf expended, and for all other proper 
relief. 

The answer of defendant (now appellant) is as 
follows: 

The defendant, E. S. Massengale, for answer and 
defense to the petition of plaintiffs, denies that 
Whitley county is in or constitutes any part of 
the Third Court of Appeals District of Kentucky, 
and denies that any election will or can be legally 
held in said county at the November election, 
1898, for the election of judge of the Court of 
Appeals for said district. He denies that plaintiffs 
or any other citizens of Whitley county have the 
legal or constitutional right to vote for a judge of 
the Court of Appeals for said district at said elec- 
tion. 

For further answer he says it is true that Whit- 
ley county was made a part of said district by an 
act of the general assembly of Kentucky, approved 
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June 17th, 1893, entitled an act relating to and pro- 
viding for a Court of Appeals; but that by an act 
of the general assembly of Kentucky, which be- 
came a law March 14th, 1898, without the approval 
of the governor — having been passed over his 
veto on the day aforesaid — Whitley county was 
taken out of said Court of Appeals district and 
made a part of the Fifth Court of Appeals district. 
Said act will become a law ninety days after the 
15th day of March, 1898, viz., June 15th, 1898, so 
that said act will be in full force and effect at the 
November election, 1898, and deprives plaintiffs of 
the right to vote for a judge of said court for the 
Third District. He herewith filed a copy of said 
act of March 14th, 1898, and makes same a part 
hereof as fully as if copied herein. 

He says that because of the provisions of said 
act he cannot legally and will not place the name 
of any candidate for judge of the Court of Appeals 
for the Third District upon the official ballot, 
which he will in due time prepare for the use of 
the voters of Whitley county at the November 
election, 1898; and in failing to do so he avers 
that he will not deprive plaintiffs or any of the 
citizens of Whitley county of any legal or consti- 
tutional right. 

Wherefore, having fully answered, he prays that 
plaintiffs’ petition be dismissed, and for all proper 
relief. 

The act of March 14, 1808, referred to in the 
answer, reads as follows: 

*“AN ACT to amend and re-enact sections four, 
six and eight of an act entitled * An act relat- 
ing to and providing for a Court of Appeals, 
approved June 17th, 1808.’ 

“Be it enacted by the General Assembly of the 
Commonwealth of Kentucky: 

* SecTION 1. That sections four, six and eight of 
an act entitled ‘An act relating to and providing 
for a Court of Appeals,’ approved June 17th, 1893. 
be and the same are amended and re-enacted so as 
to read as follows: 

“§ 4. Third district: Hardin, Bullitt, Nelson, 
Washington, Marion, Spencer, Larue, Hart, 
Green, Taylor, Adair, Metcalf, Barren, Clinton, 
Wayne, Russel, Casey, Shelby, Oldham, Anderson 
and Pulaski. 

“§ 6. Fifth district: Henry, Trimble, Carroll, 
Galliton, Owen, Scott, Franklin, Bourdon, Fay- 
ette, Woodford, Garrord, Boyle, Jessamine, Madi- 
son, Mercer, Lincoln, Rockecastle, Clay, Jackson, 
Laurel, Knox, Owsley, Whitley. Bell, Harlan, 
Leslie, Perry and Letcher. 

“§ 8. Seventh district: Clark, Montgomery, 
Bath, Estell, Powell, Menifee, Lee, Breathitt, 
Knott, Pike, Floyd, Magoffin, Wolf, Morgan, 


Eliott, Lawrence, Boyd, Johnson and Martin. 
“J. Crepps WICKLIFFE BECKHAM, 
‘* Speaker of the House of Representatives. 
“W. J. WorTHINGTON, 
“* President of the Senate. 








“ This bill passed through the house of repre- 
sentatives and senate, over the veto of the gover- 
nor, on the 14th day of March, 1808. 

“ CuHas. FINLEY, 
* Secretary of State.” 

The reply to the foregoing answer is in sub- 
stance as follows: The plaintiffs for reply to the 
answer of the defendant admit the passage of the 
act of March 14th, 1898, a copy of which is filed 
with and made a part of defendants’ answer; but 
they say said act is in conflict with section 116 of 
the Constitution, and is therefore void. They aver 
that under said section of the Constitution the gen- 
eral assembly cannot change the Court of Appeals 
district within ten years after the passage of the 
act of June 17th, 1898, entitled “* An act relating to 
and providing for a Court of Appeals,” which act 
they aver is still in force and binding upon defend 
ant. 

They further aver that said act of March 14, 
1898, is in violation of section 59 of the Constitu- 
tion in this, that it does not set forth in full the 
section of the law intended to be amended and re 
enacted, and the title of the act does not state the 
object and purpose of the act. 

They further say that said act is contrary t» 
natural right and justice, and is intended *) for 
ever prevent them and all voters of Whitley 
county from voting for a judge of the Court o/ 
Appeals; and for this reason said act is unconsti 
tutional. They say that Whitley county has been 
changed from one district to another for this pur- 
pose for more than ten years past, in such a way 
as to prevent the voters thereof from voting: for a 
judge of the Court of Appeals. That if said act is 
upheld they may and doubtless will be forever 
prevented from voting for such judge. Where 
fore they pray as in their petition. 

And to the reply a rejoinder was filed, which is 
in substance as follows: The defendant for re- 
joinder to reply of plaintiffs denies that said act 
is in conflict with section 116 of the Constitution, 
or is therefore void. Denies that under said sec- 
tion of the Constitution the general assembly can- 

not change the Court of Appeals district within 
ten years of the passage of the act of June 17th, 
1893, entitled “An act relating to and providing 
for a Court of Appeals.” Denies that said act is 
still in force or binding upon defendant. Denies 
that said act is in violation of section 51 of the 
Constitution. Denies that it is contrary to natural 
right or justice, or that it is intended to forever 
prevent any citizen of Whitley county from voting 
for a judge of the Court of Appeals. Denies that 
said act for this reason is unconstitutional. De- 
nies that changes of Whitley county from one dis- 
trict to another was for the purpose of preventing 
them from voting for a judge of the Court of 
Appeals. 

Wherefore he prays as in his answer. 

The case was submitted upon the pleadings, and 
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the court below adjudged that the act of March 
14, 1898, unconstitutional and void, and 
awarded the relief prayed for by the plaintiffs, and 
from that judgment the appellant prosecutes this 
appeal. 

[t is insisted for appellant that the act in ques- 
tion is constitutional, and that it is mot in conflict 
with section 116 of the State Constitution; while 
the contention of appellees is that the act in ques- 


was 


tion is unconstitutional, and in violation of section 
110 of the present State Constitution, which sec- 
tion reads as follows: 

* The judges of the Court of Appeals shall be 
elected by districts. The general assembly shall, 
before the regular election in eighteen hundred 
and ninety-four, divide the State, by counties, into 
as many districts, as nearly equal in population and 
as compact in form as possible, as it may provide 
shall be the number of judges of the Court of Ap- 
peals; and it may, every ten years thereafter, or 
when the number of judges requires it, redistrict 
the State in like manner. 
new or additional districts the general assembly 
shall designate the year in which the first election 
for a judge of the Court of Appeals shall be held 
in each district, so that not more than the number 


Upon the creation of 


of judges provided for shall be elected, and that 
no judge may be deprived of his office until the 
expiration of the term for which he was elected.” 

The legislature, by an act of the general assem- 
bly, approved June 17, 1893, proceeded to dis- 
charge the duty devolved upon it by the section 
supra, and divided the State into seven Appellate 
Court districts, and provided for an election of 
judges in the several districts so laid off, and pro- 
vided that the Third District should be composed 
of the counties as stated in the petition. It will be 
seen that the act of March 14, 1898, attempted to 
change the boundary of the Third District by tak- 
ing therefrom the county of Whitley and adding it 
to the Fifth Appellate Court district; or, in other 
words, proposes to amend: the fourth section of 
the act of June 17, 1893, by providing that the 
counties heretofore referred to, except Whitley, 
should constitute the Third Appellate Court dis- 
trict. 

The act of 14th of March, 1898, also so amended 
the eighth section of the act of June 17, 1893, as to 
exclude therefrom the counties of Bell, Harlan, 
Leslie, Perry and Letcher; and in like manner 
amended section six of the said act of June 17, 
1893, by adding the counties last named and Whit- 
ley county to the Fifth Appellate Court district. 
The question presented for consideration is 
whether the act in question, to wit, the act of 
March 14, 1898, is in violation of section 116 of 
the present State Constitution. 

It will be seen that the legislature was author- 
ized and required to provide for the election of not 
less than five nor more than seven judges of the 
Court of Appeals, and that they were required to 








divide the State into districts for the election of 
such judges, and that the legislature proceeded to 
discharge that duty as aforesaid; and it is the con- 
tention of the appellees that after the State was 
divided into districts, as provided for in section 
116, that no further change in the districts could 
be made until ten years from June 17, 1893. 

It will be observed that the term of a judge is 
eight years, and that three of the judges are elected 
biennially, while four are elected at the same time. 
It will thus be seen that if there can be no change 
in any district for the space of ten years, that all 
of the citizens of the State will at some time have 
the privilege of voting for a judge of the Court of 
Appeals; and in like manner all citizens, otherwise 
qualified, may have the opportunity to be voted for 
for that office. But if the legislature can at each 
biennial session change the boundary of part of 
the districts, it will be within the power of the 
legislature to perpetually prevent many thousand 
voters from having the privilege of voting for a 
judge of the Court of Appeals, and in like manner 
prevent many citizens from having an opportunity 
to be elected to that high and responsible office. 

We cannot believe that the framers of the Con- 
stitution intended to, or ever did, invest the legis- 
We think this provision 
in section 116, “ and it may, every ten years there- 
after, or when the number of judges require it, Te- 
district the State in like manner,” 


lature with such a power. 


is a prohibition 
upon the power of the legislature to redistrict, or 
in any manner change the boundary of any district 
theretofore in existence, until after the expiration 
of ten years from the last districting or redistrict- 
ing of the State, and that any attempt to do so is 
in conflict with the section supra of the Constitu- 
tion. We are therefore of the opinion that the act 
of 14th of March, 1898, heretofore referred to, is 
unconstitutional, null The judgment 
appealed from is therefore affirmed. 

W. S. Pryor, Wm. Goebel and J. C. Bird for 
appellant. C. W. Lester, W. A. Morrow, John L. 
Scott, O. H. Waddle and A. T. Wood for appel- 


lees. 


and void. 


WAR TAX DECISIONS. 
NITED STATES INTERNAL REVENUE 
COMMISSIONER N. B. SCOTT has issued 
a circular containing rulings of the department in 
regard to the Internal Revenue Law, which went 
The rulings most important 
to the general public are the following: 

A salesman or traveling salesman does not come 
under the head of ‘“ commercial broker.” Every 
person, firm or company engaged in the general 
business of negotiating sales or purchases of goods, 
etc., on commission, is a commercial broker within 
the meaning of paragraph 4, section 2, of the act 


into effect on July 1. 
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of June 13, 1898, and is required to pay the special 
tax of $20 therein imposed. But a person who is 
simply employed by one or more firms to act as 
their agent, in traveling and soliciting orders for 
them for the purchase of goods, and transmitting 
such orders to them to be filled, is held not to be 
a commercial broker within the meaning of the 
act, even though he is paid a commission instead 
of a salary. 

No stamp is required on ordinary receipts. 

A judgment note, being a promissory note, al- 
though not a promissory note of the ordinary kind, 
is subject to stamp tax under the fourth paragraph 
of schedule A of the act. 

The two-cent stamp is required to be affixed to 
a check, draft or order for money drawn by any 
person upon another person. This stamp tax is 
not confined by the language of schedule A to 
checks or orders for money drawn on banks. 

An instrument reading, “ Received of the 
Manistee County Savings Bank, one hundred dol- 
lars,” not being in form either a “ bank check, 
draft or certificate of deposit not drawing interest, 
or order for the payment of any sum of money,” 
is not subject to the stamp tax of two cents im- 
posed by the third paragraph of schedule A. 

The exemption granted in the last proviso of 
section 17 of the act to co-operative building and 
loan associations, etc., is confined to the stock 
and bonds issued by the associations therein men- 
tioned, and, therefore, does not relieve them from 
stamp tax on checks, mortgages and other instru- 
ments issued by them. 

New certificates of stock issued to holder in 
lieu of original certificates, and remaining in his 
ownership, do not require stamps. 

The withdrawal of funds by a depositor on the 
presentation of his bank book to the savings bank 
does not require a stamp, if there is nothing ac- 
companying it in the form of an order for the pay- 
ment of money. 

Where a check is presented at a bank without 
having the requisite stamp affixed, the bank, if it 
pays such unstamped check, becomes liable to the 
penalty provided by section 10 of the act. Bank 
may cure defect by affixing proper stamp. 

It is the duty of carriers to issue a bill of lading 
or receipt for goods accepted by them for ship- 
ment, and to affix the stamp, and a penalty is pre 
scribed for failure to do so. 

Mere local operators for the delivery of pack- 
ages, baggage and such like within the limits of the 
same town or city, are not required to give bills of 
lading. Although such operators may give a re- 
ceipt for articles to be delivered, such receipt is 
not required to be. stamped. 

A telegraphic dispatch or message is required 
to be stamped by the person who makes, signs or 
issues it. 

Contracts and agreements between subscribers 





and telephone companies for the placing of a tele- 
phone, and payment therefor, are not subject to 
stanrp tax. 

Revenue stamps may be cancelled by writing or 
stamping the initials of the person using the same, 
and the year in which the stamp is used. 

Old stamps issued under repealed acts cannot be 
used in lieu of stamps required by the present law. 

The Herald that it is 
position to give answer to questions regarding the 


Boston states now in 
War Revenue Law which have been addressed to 
its column by many real estate men. A series of 
hypothetical questions were submitted to the in- 
ternal revenue officials at Washington by the Her- 
ald’s staff in that city, and, with the answers, are 
reproduced below, in the hope that they will make 
plain some matters hitherto undecided: 

Question: Must the actual 
stated in a deed, or will it suffice to say “$1” and 
stamp to cover the actual consideration? Answer: 
The actual value need not be stated, but stamps 


comsideration be 


must be affixed for the full value. 

Question: If a piece of real estate, worth $10,000 
and sold on that basis, is sold for $5,000 cash and a 
mortgage of $5,000, must the deed be stamped to 
cover the $10,000 or the equity, $5,000? 
Stamp must be for the entire value. 

Question: mortgage of 
$5,000 on a parcel worth $10,000, must the deed be 
stamped to cover $10,000 or that price paid in 


Answer: 


If there is already a 


cash? Answer: must be affixed for 
$10,000. 

Question: Under the law both promissory notes 
and mortgages must be stamped. Must the note 
accompanying a mortgage be stamped as well as 
Answer: Both must be stamped. 

Question: It is customary to allow mortgage 
notes to run after they are due without renewal. 
Would such a note, properly stamped when issued, 
be good beyond the time, if not re- 
stamped? Answer: Where there is no renewal the 
original stamp is sufficient. 

“Question: Mortgage brokers are held to be sub- 
ject to the $50 broker’s tax. If a broker (real 
estate) sells a piece of real estate for $10,000, of 
which $5,000 is cash and $5,000 on a mortgage 
given by the purchaser to the vendor, does he be- 
come a “ mortgage broker?” Answer: No. 

Question: If a broker sells a parcel of realty on 
which there is already a mortgage, which the buyer 
assumes, does he, by such business, become a 
“ mortgage broker?”” Answer: No; if he confines 
himself to purely real estate transactions. 

Question: Can a man, not a broker by trade, 
receive any part of a commission for a transaction 
in which a mortgage figures without becoming a 
“ mortgage broker?” Answer: No; niot in a sin- 
gle instance. 

The committee on securities of the New York 
Stock Exchange has ruled that in all deliveries 
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hereafter, powers of attorney or substitution dated 
July and subsequently must each carry 25-cent 
revenue stamp. 







——————————————— 





SENTENCE OF PONTIUS PILATE. 


N attorney sends Bench and Bar the sub- 
A joined “ sentence of Pontius Pilate.” It may 
be recalled that a few years ago the finding of the 
tablet bearing this sentence was announced, and 
that the story was promptly declared to be a 
canard, pure and simple. The sentence is full of 
weak spots, when judged by history, but it may 
serve to show the ingenuity of romancists, if noth- 
ing better. Here is the attorney's view of the 





















































case: 





“The following is a correct transcript of the 










































































































































































































Since then the relic has been kept in the Chap- 
elo Caserta, Naples. The Carthusians obtained, 
by petition, leave that the plate might be kept by 
them as an acknowledgment of the sacrifices 
which they had made for the French army. The 
French translation was made literally by mem- 
bers of the French commission of arts. 


Legal Rotes of Pertinence. 


Two women who were total strangers to each 
other entered a Chicago lawyer's office the other 
day to begin action for divorce from the same 
man. 


The Rhode Island Supreme Court has just de- 
cided that Christian Scientists do not violate the 
law prohibiting the practice of medicine without 
a license, because they do not give medicine. 

The Pennsylvania Bar Association performed a 
graceful, as well as a patriotic, act at its last annual 
meeting, held at Delaware Water Gap, Pa., in 
remitting the dues of all its members now serving 
in the armies of the United States. 

Miss Margaret Richardson has received a cer- 
tificate from the examining board entitling her to 
admission to the bar of Montgomery county, Pa. 
She is the first woman to achieve the honor in 
that county, her right to become a lawyer having 
been contested when she entered as a student sev- 
eral years ago, the court deciding in her favor. 





English Hotes. 





The Canton of Zurich has agreed by 22,000 to 
20,000 to admit women to the profession of the 
law and to practice in the tribunals. 

The Church Gazette is responsible for the fol- 
lowing: One of the learned judges has frequently 
the misfortune of having his judgments reversed 
by the Superior Court. But one afternoon his lit- 
tle daughter came rushing in in a most exciting 
irame of mind. ‘ Papa,” she said, “‘ may we have 
One of your judgments has been 
upheld by the Court of Appeal.” 


cake for tea? 


Politics is responsible for the loss to the law of 
much good material, says the Law Times. Death 
arising from excitement at au electices has removed 
in the prime of life one of the brightest intellects 
at the bar in the person of Mr. Boyd, Q. C. 
Whether politics had anything to do with the early 
death of Dr. Pankhurst we cannot say. The lat- 


ter’s was a remarkable career. It is said he sacri- 


ficed his professional prospects to his convictions. 





d sentence of Pontius Pilate, the most memorable 
Pe judicial sentence which has ever been uttered by 
dS human lips: 
“*Sentence pronounced by Pontius Pilate, in- 
0 tendant of lower Galilee, that Jesus of Nazareth 
a shall suffer death by the cross. In the seventeenth 
to year of the reign of the Emperor Tiberius, and on 
rt the 2th of March, in the most holy city of Jeru- 
salem, during pontificate of Annas and Caiphas, 
of Pontius Pilate, intendant of the province of lower 
be Galilee, sitting in judgment in the presidential 
in chair of the prztor, sentences Jesus of Nazareth 
or to death on a cross, between two robbers, as the 
numerous testimonies of the people prove that (1) 
tes Jesus is a misleader; (2) He has excited the people 
ote to sedition; (3) He is an enemy of the laws; (4) 
as He calls himself the Son of God; (5) He falsely 
. calls himself the King of Israel; (6) He went to 
age the temple followed by a multitude carrying palms 
val. in their hands.’ 
ied, “It likewise orders the first centurion, Quirilius 
re- Cornelius, to bring Him to the place of execution, 
the and forbids all persons, rich or poor, to prevent 
the execution of Jesus. The witnesses who have 
ithe signed the execution against Jesus are: (1) Daniel 
real Robani, a Pharisee; (2) John Zorobabel; (3) 
. of | Rephael Robani; (4) Capet. Finally it orders that 
rage fp the said Jesus be taken out of Jerusalem through 
be: Ip the gate of Tournea.” 
There seems to be no historical doubt as to the 
y on & wthenticity of the above document, and it is obvi- 
uyer [fp US that the reasons of the sentence correspond 
re a & °xactly with those recorded in the gospels. The 
fines § “UTious document was discovered in A. D. 1280, in 
the city of Aquill, in the kingdom of Naples, in 
rade, fp tte course of a search being made for the discov- 
ction & “'Y Of Roman antiquities, and it remained here 
ng a & “til it was found by the commissioners of art in 
a the French army of Italy. Up to the time of the 
French campaign in Southern Italy it was pre- 
York served in the sacristy of the Carthusians, near 
serie Naples, where it was kept in a box of ebony. 








All honor to him. Convictions are too often the 
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slaves of expediency, not to be expressed if likely 
to hinder professional progress. 
rests too much with lawyers. 
The passing of the Law of Evidence in Criminal 
Cases Bill is now assured; but one or two more 
amendments may possibly be accepted by the gov- 
ernment before the bill finally passes the house of 
commons. The only amendment of importance as 
yet accepted is that by which prosecuting counsel 


This reproach 


are to be prohibited from making comments on a 
prisoner declining to give evidence if he should be 
so advised. This amendment is borrowed from the 
statute passed in the colony of Victoria in 1892, by 
which also it is provided that the accused before 
giving evidence must receive a written caution 
from the court as to his evidence being optional 
only, and as to his liability to be cross-examined 
upon it if given. As originally framed, the amend- 
ment would have debarred even the court from 
commenting on the non-appearance of the prisoner 
in the witness-box; but words to that effect were, 
and we think properly, struck out by the attorney- 
general, and it will now be simply provided that 
“ the failure of any person charged with an offense, 
or of the wife or husband as the case may be of 
the person so charged, to give evidence, shall not 
be made the subject of any adverse comment by 
the prosecution.” — Law Times. 

It is impossible not to see in the Uzielli Case 
the product of an over-ripe civilization and a seri- 
ous symptom of the state of our social system. 
Lawyers, as such, are not moral censors. They 
are not concerned or competent to apportion the 
degree of moral guilt attaching to doctor and 
patient respectively in such cases; but the law is 
concerned, and very deeply concerned, with the 
effect of such practices on the body politic of state. 
A healthy birth rate is the best index of national 
vigor. It was not the force of the barbarian 
arms — the assaults of Huns and Goths and Van- 
dals —to which Imperial Rome really succumbed, 
so Merival tells us; it was the dwindling of her 
native population, the ebbing of the vital forces of 
the state, which reduced the mistress of the world 
to impotence before the invading hordes; and to 
what that dwindling of population was due will be 
a mystery to no one who knows the satires of 
Juvenal, the epigrams of Martial, or the clever and 
graceful iniquities of the decadent Lucian. Every 
* advanced ” civilization discovers the same phe- 
nomenon — an aversion to what the jury in the 
Uzielli Case termed the “ responsibilities of the 
matrimonial relation,” if not a disinclination to 
marriage itself. But to admit the existence of the 
evil is much easier than to administer a remedy. 
It is eminently a case of quid leges sine moribus? 
State premiums on marriage, state penalties on 
selfish bachelorhood, have always proved inef- 
fectual for their end. Socially, as well as physio- 
logically, forced marriage defeats itself; and year 





by year the problem of voluntary marriage — the 
marriage oj inclination as distinguished from that 
de convenance — presents more and more difficulties 
with a luxurious and pleasure-loving generation 
whose chief tenet is to move along the line of least 
resistance. — Law Journal. 


Hotes of Recent Amertcan Decisions. 


Ex-post Facto Laws — Provision of United State: 
Constitution Forbidding Their Passage by States 
Construed. —1. The Statute of Missouri Not Ex- 
post Facto. — Held, that the statute of Missouri re- 
lating to the writings is not 
ex-post facto when applied to provisions for crimes 
The 
means now only to adjudge that the statute is to be 
construed as one merely regulating procedure, and 


comparison of 


committed prior to its passage. 2. court 


may be applied to crimes committed prior to its 
passage without impairing the substantial guar- 
antees of life and liberty that are secured to an 
(Thomp- 
State of Missouri, Supreme Court of the 
United States. Opinion filed May 31, 1808.) 
Replevin — Articles in Custody of Police— 
Suspension of Execution of Writ — Evidence. — 
1. Where articles found in the possession of per- 


accused by the supreme law of the land. 
son Vv. 


sons accused of a conspiracy to defraud and taken 
into custody by the officers making the arrest to 
be used as evidence ‘against the accused, are sought 
to be replevied from the possession of the police 
authorities by an alleged corporation claiming 
owvership thereof, it is proper for the trial court, 
on the application of the defendant in replevin, to 
suspend the execution of the writ until further 
order. 2. In such case, the proper practice is to 
require the articles to be brought into court to 
await the further order and directions of the coutt 
as future events might require, and for the protec- 
tion of the rights of parties and the preservation oi 
the property. 3. Articles which may supply evi- 
dence of the guilt of an accused person, found in 
his possession or under his control, may be seized 
by the officers making the arrest and retained to be 
used as evidence against the accused, subject to the 
power and direction of the court having cog- 
nizance of the alleged crime. 4. And that the arti- 
cles are owned by a corporation will not exempt 
them from seizure and detention for purposes of 
evidence where they are in the possession of the 
parties charged with crime and allowed to be used 
for an illegal purpose by the alleged owners, espe- 
cially where the accused themselves compose the 
cerporation. (Mutual Commission & Stock Co. 
app'l’t, v. Wm. G. Moore, Mayor and Supt. o/ 
Police, Court of Appeals of District of Columbia 
Decided June 7, 1898. Opinion in full in xxvi 
Wash. Law Rep. 421. 





